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 Submitted electronically via e-mail to good.larry@dol.gov 
 

March 15, 2017 

 

Larry Good,  

Executive Secretary 

ERISA Advisory Council 

U.S. Department of Labor 

Suite N-5623 

200 Constitution Avenue NW 

Washington, DC 20210 

 

 

RE: Recommendation for Topic to Be Addressed by the ERISA Advisory 

Council in 2017: Electronic Distribution 

Dear Executive Secretary Good: 

Thank you for this opportunity to submit comments to the ERISA Advisory Council 

regarding topics to be addressed by the Advisory Council in 2017.  DirectPath would like to 

recommend that the Advisory Council take up the policy issue of electronic disclosure of 

employee benefit plan documents and materials in 2017.  Below we provide background on 

the issue and why we believe it is appropriate and timely for the Advisory Council to consider 

it this year.  

DirectPath is an industry leader in employee engagement, health care transparency and 

compliance for Fortune 1000 employers.  Specifically, DirectPath serves as a strategic advisor 

to our clients using our benefits plan management technology and individualized service to 

educate employees on the valuable initiatives being offered by employers.  In addition, our 

compliance teams provide comprehensive support through automated benefits plan 

management, technology-updated content, and compliance and readability analyses. 

Background on Electronic Distribution Regulations 

Under the Department of Labor (DOL) regulations, pension and welfare benefit plans covered 

by Title I of ERISA may use electronic media to satisfy disclosure obligations under Title I of 

ERISA for employee benefit plan documents, such as the summary plan description (SPD), 
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only in specific circumstances laid out in regulation.1  In 1997, DOL established an interim 

safe harbor permitting electronic distribution in only very narrow circumstances where the 

employee had access to, and the ability to print, the electronic document at their worksite.2  In 

2002, DOL expanded the safe harbor for electronic distribution beyond the worksite 

limitation, and included the following criteria: 

- The employee must be able to access the electronic document “at any location where 

the participant is reasonably expected to perform his or her duties as an employee” and 

the employer’s “electronic information system” must be an “integral part” of the 

employee’s duties, or 

- The employee has “affirmatively consented” (opted-in) to receive an electronic 

version of the document, has not withdrawn the consent, and has received the required 

statement regarding the scope of the consent and right to request and obtain paper 

versions of the document.3 

On April 7, 2011, nearly a decade after the safe harbor was established, DOL issued a 

“request for information” on the use of electronic media to furnish information to employees 

under ERISA.  This notice noted that the  

Department is aware that electronic disclosure can be as effective as paper based 

communications, and that it can lower costs and administrative burdens and increase 

timelines and accuracy for all involved.”4   

In the request for information, the agency also acknowledged the “substantial increase in the 

access to and utilization of electronic media.”5  Following this request for information, DOL 

took no further action to update the electronic distribution regulations. 

Recommended Topic: Electronic Distribution of Employee Benefit Plan Information  

Given the significant technological developments since 2002 and the rapidly evolving 

healthcare regulatory environment, we believe it would be timely for the Advisory Council to 

                                                        
1 29 CFR § 2520.104b-1(c). 
2 62 Fed. Reg. 16,985 (April 8, 1997). 
3 67 Fed. Reg. 17,264 (April 9, 2002) (see 29 CFR § 2520.104b-1(c)(2)(i) and (ii)). 
4 76 Fed. Reg. 19,285 (April 7, 2011).  
5 Id. 
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consider the parameters within which employers can provide plan benefit information and 

materials to their employees via electronic distribution methods.   

Electronic distribution rules should be guided by the goal of ensuring that individuals reliably 

and quickly receive the information they need about their plan benefits in a manner that is 

administratively feasible for employers and, to the extent possible, does not create 

unnecessary redundancies or burden.  Achieving this goal requires an understanding of the 

current technologies and electronic distribution methods available to employers, as well as 

consumer practices with respect to accessing electronic media.   

It has been shown that the paper distribution is actually less reliable, less safe, and more prone 

to security breaches than electronic distribution for some workers.  In addition, electronic 

formats for plan documents increase their user-friendliness as participants can usually search 

a particular term or topic to quickly find what they need.  Electronic formats are also more 

cost-efficient for many employers and could increase the speed and efficiency with which 

employers communicate time-sensitive information to their employees. 

We would note that, the Advisory Council has reviewed topics in the past on related matters 

including electronic reporting and electronic communications of benefit statements.6  The 

DOL safe harbor at 29 CFR § 2520.104b-1(c) on distribution of employee benefit plan 

materials through electronic media, however, has not been addressed to our knowledge and 

we believe it would be beneficial to DOL to have the Advisory Council’s attention, 

deliberations and recommendations on this issue.  The Advisory Council, for example, could 

delve into issues such as:  

- the availability of technology which enables reliable, safe and efficient electronic 

communications in different sectors, geographic regions, or populations;  

- potential revisions to the safe harbor to take into account the diversity that may be 

found in different sectors, geographic regions, and populations;  

                                                        
6 For example, Advisory Council Report of the Working Group on Electronic Reporting, 2002, recommending 

that DOL should “expedite work to implement a next generation electronic filing system that maximizes the 

benefits and cost savings achieved by other best-in-class government electronic filing systems.”  And Advisory 
Council Report of the Working Group on Participant Benefit Statements, 2007, recommending that with respect 

to participant benefit statements for benefit and defined contribution plans, DOL update its regulations regarding 

electronic communication to a “reasonable access” standard as in the Treasury’s safe harbor regulation in 

recognition of the continued advancement in web-based communication and the increase in its use by 

participants. 
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- consumer preferences and practices;  

- how to tailor regulatory revisions to ensure that the safe harbor for electronic 

disclosure’s presumptions are aligned with current use of electronic communications 

and media;  

- exploring the range of outreach and educational efforts the DOL could engage in with 

respect to disclosure and electronic disclosure requirements; and  

- trends in remote or distributed workers in the workforce. 

As noted above, the standards for electronic distribution by employee benefit plans are nearly 

a decade and a half old and do not reflect the rapid expansion in the use of technology by 

America’s workers today or the preferences of most consumers.  The guidance was written 

before the development of alternative means of accessing the Internet, such as smart phones 

and electronic tablets.  As America’s workers have multiple means of accessing information 

electronically that did not exist in 2002, it is imperative that the standards put in place over a 

decade ago be revisited and revised to reflect the new face of technology in the American 

workforce. 

Thank you for considering our recommendation that the Advisory Council take up the topic of 

electronic distribution for 2017.  If you have any questions or would like additional 

information, please feel free to contact me at 781.996.5594 or 

kbuckey@directpathhealth.com. 

Sincerely,  

 

Kim A. Buckey 

Vice President, Client Services 

DirectPath 

 

 


